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CYHECTBEHHBIE OCOBEHHOCTHU JOI'OBOPA ITIOAPAJA
ESSENTIAL FEATURES OF THE CONTRACT

AnHoranusi [IpuBoasTcss OCOOEHHOCTH pEryJWpPOBaHUS OTHOIICHUM T1O
noroBopy mnoxapsana. OmnucaHbl cioydyad W3 CyAeOHOW MPaKTUKH, aHATU3UPYS
KOTOPBIE PACKPBIBAETCS CYIIIHOCTh JAHHOTO J0roBopa. M31mokeHbl T0CTOMHCTBA U
HEJIOCTaTKH JI0rOBOpa MOIPs/Ia.

Abstract The features of the regulation of relations under the contract are
given. The cases from judicial practice are described, analyzing which the essence
of this contract is revealed. The advantages and disadvantages of the contract are
outlined.

Karo4ueBble cjoBa JOroBOp IMOJpsAAa, CYIIECTBEHHBIEC YCIOBHS, MOAPSIUHK,
3aKa34MK CPOK MO JOTOBOPY.

Keywords contract agreement, essential conditions, contractor, customer term
under the contract.

JloroBop moapsyia B CUIy CHENU(PUKA €ro MpeaMeTa, CYIIECTBEHHBIX
YCIIOBHM, TIPABOBOTO PETYJIUPOBAHHMS W JAPYTHX OOCTOSTEIBCTB 3aHUMACT
IIEHTPAIBHOE MECTO B TPYIIE 005A3aTEIbCTB IO BBIMOJIHCHHUIO pabOT, U B CUCTEME
XO35UCTBEHHBIX  JIOTOBOPOB, 3aKJIFOYACMBIX CyOBEKTaMU  XO3SHCTBOBaHUS
pa3nu4IHBIX (OPM COOCTBEHHOCTH.
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JloroBop monpsiza MUPOKO MPUMEHSETCS B chepe MpeanpHHIMATEIbCTBA U
OOBIYHOM >XM3HU Tpaxkaad. OH UCHOJIb3yeTCs JUIsl 3aKa30B Ha BBINOJIHEHHE PaloT,
UMEIOIINX PE3YJIbTAT, OTACIUMBIA OT caMuX paboT. PaboThl o goroBopy nojapsaa
MOTYT BBITIOJIHATHCS C €O CO3/JaHUS HOBOM BEIlU, UJTU C LEIbI0 MOJACPHU3AIUU
YK€ CYLIECTBYIOIIECH BEIIIU.

JloroBop  moapsina  3a4acTyl0  HCIHOJB3YyeTCsl B aOCOJIOTHO  HE
B3aMMOCBSI3aHHBIX Cepax M B OIPOMHBIX IO MacmiTadaM MPOU3BOIUMEIX paboT
pazmepax. OH MOXeT OBITh HCHOJB30BaH JUIsl CO3JAAHMS MO 3aKa3y BEIIH, WIH
WCIIOJB30BaH IS CTPOUTEILCTBA OrPOMHOIO JKUJIOTO KOMILUIEKCA, TN€ MpHU
MIPOU3BOJICTBE pabOT OyAET UCIOJIB30BaH KaK JJisi CTPOUTEIHLCTBA CAMOT0 OOBEKTA,
TaK W [ TPOU3BOJCTBA Ha OOBEKTE CTPOUTENHCTBA TMPOEKTHBIX U
U3BICKATENIbCKUX padoT. YKa3zaHHbIe (DaKTOPBI OMPEACIIAIOT Pa3IMUHbIE TTOIXO0/IbI K
pa3penieHnio CopoB MO JOTrOBOpaM MOAPAA, B PE3yJbTaTe YEro CKIIAJIbIBAETCS
pa3HopeuuBas cyjeOHas NpakTuka. B cBs3w ¢ 3TuM, B MHelsIX obOecredeHus
€AMHOO0Opa3HbIX MOAXOJO0B K TOJIKOBAHUIO JIOrOBOpa MOApANa, HEOOXOIUMO
chopMUpOBaTh PpEKOMEHAAIMH 110 TPUMEHEHHIO 3aKOHOJATEILCTBA O MOAPSIAE.

Bce u3noKeHHOE TMOATBEPXKIAET  aKTYalbHOCTh  BBIODAHHOW  TEMBbI
VCCJIEI0BAHUS B Hay4HO-TEOPETUYECKOM, IIPaBOTBOPYECKOM 17}
IIPaBONPHUMEHUTEILHOM aCIEKTaX.

OOBEKTOM  HWCCIEAOBAHMS  BBICTYMAIOT  OOIIECTBEHHBIE  OTHOIICHUS,
CKJaJpIBaroecss B cdepe NPaBOBOTO PETyJIMPOBAHUS JIOTOBOpa MOAPATA.
[Ipenmer wuccnenoBanus. lIpeameTrom  HCCaenOBaHUSL — SBISIIOTCS  HOPMBI
IPAXKIAHCKOTO 3aKOHOJATENIbCTBA, PEMVIAMEHTUPYIOIIME OTOBOP MOJAPSAAA U €T0
oO0l11IM€e MOJOXKEHUS, a TAKXKE MPABONPUMEHUTENbHASI MPAKTUKA U JOKTPUHAIbHbIE
HMCTOYHMKH TI0 JIOTOBOPY Nojapsaa. L{enbro mpoBEeIeHHOTO UCCAEOBAHUS SBIISIETCA
MOWCK  ONTUMAJIbHBIX  MyTedl  MOBBIIEHUS  APGEKTUBHOCTH  MPABOBOTO
pEeryJIMpoOBaHMsl OTHOIICHUHM, BO3HHMKAIOIIMX B cdepe JJoroBopa MoApsna, Hu
BbIpaOOTKA  HA  JTOM  OCHOBE  TMPAKTUYECKUX  PEKOMEHJAIMK  TI0
COBEPLIEHCTBOBAHUIO IPAXKIAHCKOTO 3aKOHOIATENIbCTBA.

JInst pelieHust yKa3aHHBIX 3a/1a4, B pad0Te UCIIOIb30BAHBI: THAIEKTHYECKUI METOT
NO3HAHUA OOBEKTHUBHOM  JEHCTBUTEIBHOCTH, MPEANOJaraloluii  u3ydeHue
MPaBOBBIX SIBJICHUH W TOHSATHM B WX Pa3BUTHM U B3aUMOOOYCJIOBIIEHHOCTH;
oOlIIEHAyYHbIE METOJAbl MCCIIECIOBAHUS — aHAlIW3, CUHTE3, JIOTUYECKUH METOJ, a
TAaKXe CHEHHAIBHO-IOPUINYECKAE METOIBl HCCIENOBAHUS — CPaBHUTEIBHO-
paBoBOM, (OPMATBHO-IOPUANYECKUNH U CcUCTeMHBIH. COBOKYMHOCTh JTHX
METO/IOB MO3BOJIMJIA 00ECTIEYUTh UCCIIEIOBAaHNE TOIHATHIX BOIIPOCOB, YCTAHOBUTH
MIPOTUBOPEYHS B IEWCTBYIOIIEM 3aKOHOJATENICTBE, BHECTH IMPEIVIOKEHHS IO ETO
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COBEpIIICHCTBOBaHMIO. HopMaTtuBHY!0O  0a3y  WCCIENOBAaHUS  COCTABISIOT
I'paxxnanckuii Koxexc Poccuiickori ®denepanuu, ¢eaepaibHbie 3aKOHBI, HWHbBIC
HOPMATUBHO-TIPABOBBIE  aKThl,  PETYJIUPYIOIIHE  OOBEKT  MCCIICIOBaHUS.
TeopeTHyeckyro OCHOBY HCCIEIOBAaHMS  COCTAaBWIM  PabOTBl  HM3BECTHBIX
poccuiickux yueHwix: H. AnnpuanoBa, E.JI. AOpammoBoii, A.B. bexan, /I.E.
bornanosa, C.I'. bormanoBoii, M.M. bparunckoro, J1.O. bynmakoa, A.
byrosckoro, I1.H. Bamenko, B.B. u qpyrux.

CnemyeT OTMETUTh, YTO JOTOBOP MOAPSAAA KaK CaMOCTOSITEIBHBIM JOTOBOP
TPaXJAHCKOrO0 3aKOHOAATENbCTBA CYIIECTBYET €IIE€ CO BPEMEH PHUMCKOrO ITpaBa.
[TopTomy B cBoeM (HOPMHUPOBAHMM JIOTOBOp TOApsAa HMMEET JJIUTEIbHBIA U
CJI0’KHBIN MyTh UCTOPUUYECKOTO pa3BUTHS. MI3ydueHHe UCTOPUU Pa3BUTHS JTOTOBOpA
NnoJipsiAa IIOKa3ajio, 4YTO HOBBIA ['paxkmaHckuii koaekc Pd Bocmpoussen B
3HAYUTEIIBHOM MeEpe TIOJOXKEHUSI O TMOJPANE, H3JI0XKEHHbIE B ['parkIaHCKUX
komekcax 1922 m 1964 roma. C OOHON CTOPOHBI 3TO CBHUAETEIBCTBYET O
3aKOHOJATEIBHONM IPEEMCTBEHHOCTH, a € Jpyrod — o riay0okoil paborte,
MPOBEICHHOM OT€YECTBCHHBIMU LIMBWJINCTAMHU U 3aKoHOAaTeaMu XX Beka.

Ho npu atom aeunctByrommit ['paxaanckuit kogeke PO, B otninune oT cBOMX
MPEAIIECTBEHHUKOB, CUUTAET CYITHOCTHIO JOTOBOpa MoJpsiga He paboThl caMu 10
cebe, a TOCTIKEHHE «pe3yiabTaTa padoTe» [103TOMY 1OTOBOPHI, KOTOPBIE BOOOIIIE
HE UMEIOT BEUIECTBEHHOT'O PE3YJIbTaTa CTAJIM MPU3HABATHCS IOTOBOPAMH OKa3aHUs
YCIyT. 3aKOHOJIATENBHOE OIPEICIICHUE JOTOBOpa MOAPSAIa CONEpKUTCA B cT. 702
'K P®, cormacHO KOTOpOM OOTOBOp MOApsAAa — 3TO JIOTOBOP, MO KOTOPOMY
NOAPSATYUK 00A3yeTCsl BBIIOJHUTD M0 33JaHUI0 3aKa3uMKa ONpPENeNIEHHYI0 padoTy
U CIaTh €€ pPe3yJbTaT 3aKa3uuKy, a 3aKa3uhK O0sA3yeTcs MNPHUHATh pe3yJbTaT
paboThl M OIUIATHTH ero. Takum oOpa3om, B JOTOBOpe MOjapsga padora U ee
PE3YNbTAT SABJISIFOTCS CBSI3aHHBIMU MEXKITYy COOOM DJIEMEHTaMH.

HeB0o3MOXXHOCTh Tepenayd MOAPSTUMKOM OBELIECTBIEHHOTO pe3yJbTaTa
3aKa34lMKy HEMUHYEMO BJEYET HEBO3MOXKHOCTb JOCTHKEHMsI LIEJTH JI0roBOpa
noapsga. Iloatomy pesynbTaT, Kak W paboOThl, MpeACTaBIsieT coOoOM
HEOTBhEMJIEMBIH 3JIEMEHT TMpenMeTa JaoroBopa mnozapsna. OKoHYaHuE paboOThI
0003Ha4yaeT, YTo MOAPSAYUK JOCTUT MPEAYCMOTPEHHOTO JOTOBOPOM pe3yibTara,
KOTOPBIA OH MOJKET IepenaTh 3aka3uuky. LleHTpanpbHOE MeCcTO B AWCKYCCHU O
IPaBOBOM MPHUPOJE JOTOBOpa MOAPSAIA 3aHUMAeT BOMPOC, YTO MOHUMATh MOJ
JIOTOBOPOM TOAPSAIA, TPaHUIIAMH €T0 peryaupoBanus. JloroBop noapsiia mno cBoeu
IpUpOJIe, UMEET OMPEICIICHHbIE CXOXXHE NMPU3HAKU C APYTMMHU JOTOBOpPAMH, U
OJTHOBPEMEHHO 00JIaaeT PSIOM OMNpPENEICHHBIX JJIEMEHTOB M MPHU3HAKOB,
KOTOPBIE€ CBUETEIHCTBYIOT 00 0COOCHHOCTSX €T0 MPAaBOBOM MPUPOIBI.
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OCHOBHBIM TPU3HAKOM JOTOBOpa MOJPsAJA, OTJIWYAIOMIMM €ro OT HHBIX
JIOTOBOPOB, SIBIISIETCS. TO, YTO OH, BO-IIEPBBIX, PETYIUPYET CaM IMPOLECC
MPOU3BOJIUTEIIBHON  JIESITEIbHOCTU, KOTOPBIA  COMPOBOXKAAETCA  CO3JAaHUEM
OTIPEJICTICHHOTO0 OBEIIECTBICHHOTO pEe3yJbTara, M, BO-BTOPBIX, OOS3aHHOCTH
MOJPSTINKA BBIIOJHUTh PabOTy B COOTBETCTBHHM C 3aJaHUEM 3aKa3dyhka u
nepeaTh OBEIIECTBICHHBIA pe3ynbTaT 3aka3uuky. B cooTBercTBUU co cT. 432 ['K
P® nHanuune MOTOBOPEHHOCTHM CTOPOH II0 BCEM CYIIECTBEHHBIM YCIIOBUSIM
JI0OTOBOpa, TOMUMO COOJTIOJICHUS TpeOyeMOol 3aKOHOM (pOPMBI 1I0TOBOPA, SIBIISAETCS
HEO0OXOMMBIM aCTIEKTOM 3aKJIF0OUYEHHOCTH JI0rOBOpA.

TepMHH «CYILIECTBEHHBIE YCIOBHUSI JIOTOBOpPa» SIBJISIETCS OJHUM U3
LIEHTPAJIBHBIX TOHATUM  JOoroBopHoro mnpaBa. Crenyer OTMETUTh, YTO
['paxxmanckuii kogekc P® He COIEpKUT JIETAIbHOTO ONPEICIICHUS TaKOro
MOHSATHS, HO COJICPKAHUE JAHHOTO MOHATHUS MOYKHO BBIBECTH U3 I1. 1 CT. 432

['paxxpanckoro konekca Poccuiickonn ®depepanuu, MpeaycCMaTPUBAIOIIETO,
YTO CYIIECTBEHHBIMU YCIOBUSIMH SIBJIIIOTCS TPU TPYIIBI YCIOBHWL: [ mpenmer
noroBopa; [] ycnoBusi, KOTOpble 00€ CTOPOHBI WMJIM OJHA CTOPOHA CUHUTAIOT
CYLECTBEHHBIMU M 3aBWIM (3asBHJIa) 00 3TOM MpU 3aKIIOYEHHH JOTOBOpa; [
YCIJIOBHSI, HA3BAHHBIC B 3aKOHE MJIM MHBIX IIPABOBBIX aKTaX KaK CYIIECTBEHHBIE WIIN
HE0O0XOUMbIE AJIs1 JOTOBOPOB JaHHOTO BUJA.

K coxanenuto, B rpaxJIaHCKOM 3aKOHOJATEIHCTBE HE COOJIIOJICHO €IMHCTBO
TEPMUHOJIOTHH B ONPEACICHUN caMoro npeamera noapsaa. Tak, B ct. 702 'K PO
YKa3bIBAETCs, YTO MPEIMETOM JOTOBOpa TMOApsna SBISIOTCA «paboTa U ee
pe3yabTaT», B IPYTUX CTaThSIX HA3bIBAETCS TOJIBKO «padoTay (1. 1 cT. 704, cT. cT.
708 - 710). Bo3MoxHO, 3aKOHOJATENH MOAPA3yMEBAET, UTO padoTa SIBISICTCS BCE-
TaKl TIEPBUYHOM, TaK KaK BBIMOJHSAEMas paboTa Bcerga IMpearnojaraet
JIOCTIKEHHUE OTPENIETICHHOTO pe3ysibTaTa, Tak Kak 0e3 Hero oHa 0ecCMBbICICHHA, a
pe3yNbTaT HE JOCTHXXKUM 0€3 paboThl, MPEIIIECTBYIOIICH emy.

TakuM 00pa3oM, NpeaMETOM JOroBopa MOApsia BCEr/a BBICTYHAIOT MpPH
U3TOTOBJICHUM WHIUBUAYalbHO-ONpE/CIICHHbIE BEIlM, a Mpu MepepadoTke
(0Opa®oTKe) WAM BBHINOJIHEHUM HHOW PabOThl — KOHKPETHBINA OBEIIECTBICHHBIN
pe3ynbTaT B OTHOIIGHWW WHAWBHIYalbHO-OMPEICICHHBIX Bemleil. Pesynbrar
paboThI SBISETCS COCTABHOW YAaCThIO MpEAMETa JOTOBOpA MOAPSIA M TOMJICHKHUT
COTJIACOBAHUIO CTOPOHAMU BMECTE COJIep>KaHHEM U 00beMOM paboThI.

CTouT OTMETUTh, YTO HAJUYME U XapakTep pe3yibTaTa padOThl SBISIOTCS
IIPU3HAKaMH, OTJIMYAIOIIMMHU JOTOBOP MOAPsAAa OT TAKUX BHUAOB JOTOBOPOB KAaK
JIOTOBOpP BO3ME3JHOI0 OKa3aHWs YCIYyr, JOTOBOP Ha BBIIIOJIHEHUE HAY4YHO-
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WCCIIENOBATEeNLCKUX pPaboT, TPYJAOBOTO moroBopa. I[IpaBuibHOE coriiacoBaHue
pe3ynbTaTa paboThl MO3BOJSET KBATM(UIMPOBATH 3aKIIOYEHHBIA JOTOBOP Kak
JIOTOBOP TMOApsiIa, a HE KaK JOTOBOP JAPYroro BUAAa M MPUMEHHUTh K OTHOUICHUSM
CTOPOH HOPMBI, PETYIUPYIOLIUE TOAPSII.

CrnenyronM  CyIIECTBEHHBIM YCIIOBUEM JIOTOBOpa TOApsia  SIBISETCS
YCIIOBHE O CPOKaX BBIIIOJHEHHs PabOThI, KOTOPOE ONpENEseT Nepuo/], B TEUCHHE
KOTOPOTO MOAPATIUK 00s13aH BBHIITOJHUTE Pa0OTY, B TOM YHCJIE MOMEHTHI Havyaia u
OKOHYaHHs paboThl B LIEJIOM, a TaKXXe €€ OTHENbHBIX 3TanoB. CpoK sBISETCA
IIPABOBBIM MOHITHEM, KOTOPBIH 0003HaYaeT 1100 MOMEHT BPEMEHH, TUO0 MepHo
BPEMEHHU, C HACTYIJICHMEM WM MCTEYEHHEM KOTOPOIO CBS3aHO HACTYIUICHHE
NpPaBOBBIX TOCHENCTBUH. VcuncneHnne cpoka NpeArnonaraeT OnpeseseHue
aOCTpakTHBIX  KOOpAMHAT (HayaJlo M  OKOHYAaHME I[epHoJa  BpPEMEHHU,
IPUOCTAaHOBIIEHHUE, IEPEPHIB CPOKA U T.JI.).

CornacHO pa3bsCHEHUSM, HU3JOKEHHBIM B TocTaHOBiIeHHU [Ipesnmmyma
Beicmiero ApoOutpaxnoro Cyna Poccuiickoini ®@enepammu ot 18.05.2010 Ne
1404/2010 mo gemy No  A40-45987/09, «rpeboBaHUSI  TPakIaHCKOTO
3aKOHOJATEIbCTBA OO0 OMpPEIENCHUH IEePUO/ia BBINOJHEHUS padoT MO JOrOBOPY
HOJIpsiia KaK CYIIECTBEHHOIO YCJIOBHUSI 3TOTO JOTOBOpA YCTAHOBJEHBI C LEIBIO
HEJOMYIEHUSI HEOMNPEICIIEHHOCTH B IPABOOTHOLIECHUSX CTOpoH. OpHako eciu
HOJIPSITYUK BBIMOJIHUI pabOThl, a 3aKa3YUK MX HPUHAJ, TO HEONPEAEIEHHOCTh B
OTHOUIEHUH CpOKa MPOM3BOJACTBAa padboT oTcyTcTByeT. CienoBaTelibHO, B 3TOM
cilly4ae CpOKM pabOT JOJKHBI CUMTATHCS COrJACOBAaHHBIMHM, a JOrOBOp —
3aKJITFOYEHHBIM

Takum o00pa3oM, CpOK BBIMOJHEHUSI PAOOT SBISIETCS CYIIECTBEHHBIM
YCJIOBHEM JOTOBOpA MOJPSIa, YTO BJICUET HE3aKIOUEHHOCTh JIOrOBOpA MOAPSIa B
cllyyae OTCYTCTBUS YCJIOBHUS O cpoke. HecmoTps Ha wmmeromryrocs CyneOHYIO
MPaKTUKY, JOCTATOYHO IIMPOKO TPAKTYIOUIYIO CIOCOOBI ONMPEACIICHUS CPOKOB B
JIOTOBOpaxX IMOJIpsA/ia, CTOPOHBI IMPU COIVIACOBAHMH COOTBETCTBYIOIIMX YCIOBUM
JIOJDKHBL 110 BO3MOKHOCTH  ONPEACNISITh HaydaJdbHBIH W KOHEYHBIM CPOKH
BBITIOJTHEHHUS pa0OT KaJeHJapHOM JaTOM.
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