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IMPOBJIEMbI KBAJIM®GUKALIUN HE3AKOHHOTI'O ITPEJAITPUHUMATEJIBCTBA

AHHomauuﬂ. Cmamoba nocesueHa K6aﬂu(ﬁu7€al/;u0HHblM eonpocam HE3AKOHHO20
npeonpunumamenvcmea. Ommeyaemcs, ymo npu peweHuu 3a0ay Keanuurayuu Hauborbuiue
mpyoHocmu  8vi3vleaem onpeoenenue coomuouwenus 4.l cm. 171 VK P® ¢ Hexomopwimu
CMEINHCHbIMU cocmasamu npecmynﬂeﬂud, a makoice 6 Cayuadix ee KORKypeHyuu c dpyzuMu Y20/106HO~
npaeoevimMu HOPMAaAMU. AHanu3upyiomc;z PA3IU4Hble MOYKU 3PEHUAL NO uccvzedyemomy eonpocy,
6blCKA3bl6AEMCA ABMOPCKAs NO3UYUAL.

Annotation.The article is devoted to the qualification issues of illegal entrepreneurship. It is
noted that when solving qualification tasks, the greatest difficulties are caused by determining the
ratio of Part 1 of Article 171 of the Criminal Code of the Russian Federation with some related
elements of crimes, as well as in cases of its competition with other criminal law norms. Various
points of view on the issue under study are analyzed, the author's position is expressed.

Knroueswviecnosa. HE3AKOHHOoe€e npednpuHuMameﬂbcmeo, npecmynieHue, KGClJluquKalx;uﬂ,
iopuduquKoe JUYO.
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HesakoHnHoe mpeAnpuHUMATENbCTBO OMPEACIAETCS KaK BEIEHUE KOMMEPUECKOUN AeSITENIbHOCTH
0e3 MmyONMUYHOW perucTpanuy Win 0e3 MONMY4eHHs JHIICH3HH, €Cid 3T0 Heobxoaumo.OmHako
rocyJapCTBEHHAs PETUCTpAIUsi HE SBISAETCA OOA3aTENBHOM IS MEJIKUX MpearnpUHUMAaTENeH,
IIaTAIIUX «ITaTCHTHBIC ITpaBa», U CETbCKOX03IMCTBEHHBIX pa60tmx.

Pa3Butue skoHOMHMUYEcKO cucTeMbl Poccuu, OCylIeCTBIE€HHME KOHCTUTYLHOHHOTO IIpaBa
KOKIOTO0 dYeJoBeKa CBOOOJHO HCIONB30BaTh CBOM BO3MOXKHOCTH M HUMYIIECTBO IS
npeAnpUHUMATENbcKoi aestenbHOoCTH (CT. 34 Koncrturymuu P®) co3gaer ocoOyro akTyalbHOCTH
JUIA paccieloBaHus MmyTeil 60prObl rocyAapcTBa ¢ TEHEBOW SKOHOMUKOM, HapyIaroleil nmpasa Kaxk
notpeduTenei, Tak u o(UIIMATBHO 3apETUCTPUPOBAHHBIX MpeanpuHuMaTeneid. OaHuM U3 crmoco0oB
MIPOTUBOCTOSIHUS IAHHOMY SIBJICHUIO, SIBJISIETCSl 3aKPEIUICHUE JAHHOTO JESIHUS KaK MPECTYITHOTO B

YTOJIOBHOM 3aKkoHoaTenbeTBe (ctaths 171 YK PO).

"Teopusi U NPAKTHKA COBPEeMEHHOIT HayKu'' Ne7(85) 2022



JUis T[paBUIIBHOTO OMpeZeNieHusT IpaBa Ha JEATENIbHOCTb, TaKyl0 KaKk HE3aKOHHOE
NPEANPUHUMATENBCTBO, «IOJDKHO OBITh UYETKOE MPEJICTaBICHHE O TOHATHM 3aKOHHOU
NPEINPUHIMATENBCKON JEATETBHOCTH C TOYKH 3pPEHUS TPAKAAHCKOTO IpaBa, 4YTOOBI HMMETh
BO3MOXXHOCTh OIPEAENIUTh €ro O Ba)KHbIE NMPU3HAKH U CIIEAbI, KOTOPbIE YJOBJIETBOPAT Ja)e HX
B3BICKATEIbHBIX ToceTuTenei» [1, C. 7], comepskamime mpusHaku coctaBa ctatbu 171 YK P®D,
MOCKOJIbKY HE3aKOHHAsi KOPIIOPAaTHBHAS TPYIOBast IEATEIbHOCTh, OCYIIECTBIIsIEMasi B COOTBETCTBUHU
co ctatbeil 171 YK P® npusnHaercs 3anpemieHHoM.

Conepxanne ['paxmanckoro kozaekca Poccuiickoit ®enepaurii TOBOPUT O IPU3HAKAX
3aKOHHOTO TpPEIIpPUHUMATENbCTBA: 1) €ro HEe3aBUCUMOCTh Ha CBOM cTpax W pHCK; 2)
COCPEJIOTOYCHHE BHHMMAHHUS HA CHCTEMaTHYECKOM IIOJIYyY€HHH NPUOBUIM OT MCIIOJIb30BAHUS
UMYIIECTBA, MPOJAXH TOBAPOB, BEACHUS OW3HECA M TMPEIOCTABICHUS YCIYyr; 3) HaJIu4due
perucTparum.

[IpoGnema BO3HUKAET, KOTJa IOPUIUYECKOE JIUIO, HE MPU3HAHHOE CYOBEKTOM YTOJOBHOIO
IIpaBa, 3aHUMAETCs] HE3aKOHHOM IpeIIpUHUMATENbCKON AesTenbHoCTh0. FOpuanyeckoe 1uno —
9TO abCcTpakuus, MpUAyMaHHas I TOTO, YTOOBI JIFOAM MOTIM Oonee Y3PpPEeKTHBHO JEHCTBOBATH B
PBIHOYHON SKOHOMHUKE, a JIEHCTBUS OT MMEHH IOPHIWYECKOTO JIUIA COBEPIIAIOTCS KOHKPETHBIM
JTUIOM.

B poccuiickoM 3aKOHOJATENbCTBE CYLIECTBYET KECTKOE MPABUIIO, COTIIACHO KOTOPOMY B TaKHX
Cllydasx CJeIyeT IPUBJIEKATh K YrOJIOBHOM OTBETCTBEHHOCTH IJIaBy OIPENEICHHON OpraHU3aluu
(mpennpusTus).

ITo Cr. 171 YK P® HeoOxoauMo a0Ka3aTh JAEHCTBUTEIBHOCTh YMBIIIJIEHHON (POpPMBI BUHBI B
COBEPIICHUH NPECTYIUICHUsI. MOXeT OBITh CHUTyalus, KOrJa OIHOMY M3 ydpeauTened Oyner
MPeIOCTaBIICHA 3aBEI0OMO JIOKHAst HHOOPMAIHS UTSl pETUCTPAIIUH, U HAHATHIN TUPEKTOp HE y3HAET
00 sToM. Min, gomycTuM, TJIaBHBIM MHXXEHEpP NPEANpUSATHS OIMIMOOYHO MPUIET K BHIBOIY, YTO
CYIIECTBYIOIIEH JIMIIEH3MH JIOCTaTOYHO JUIs BBOJA JIIOOOrOo OOBEKTa, M 3aKOH O0s3bIBaET
ohopMIIATh HOBYIO. B 3THX citydasix y OM3HeC-MeHeKepa HeT CyObeKTHBHOM CTOpOHEI [2, C. 38].

B HE3aKOHHOM TMpeNNPUHUMATEIHCTBE METbI0 CYOBEKTa SBISETCS TMOIYYeHHE MHOTOKPATHOM
cucreMaTuyeckoi mpuobuIn. KBUTaHIMSA OT OJTHOM TpaH3aKIUK HE SBJISETCS CHCTEMaTUYeCKOH, TaK
KaK Takas JesITeIbHOCTh HE MOXKET OBITh IpH3HAHA MPEANPUHUMATENIbCKOW M HE TpedyeT
pEerucTpalyy Juiia, COBEPUIMBIIETO 3TO.

K coxanenuto, pemenue Ilnenyma o6omuio 3TOT BOHpOC CTOpPOHOH. MBI cuuTaem, 4TO
KoOHCTUTYLIMOHHBIA Cyl JOMKEH 0OpaTUTh BHUMAaHME HUKECTOSIIUX CYJIOB Ha NpPUMEHEHUE
OJTaHKETHBIX HOpPM YTrOJOBHOTO Kojekca Poccuiickoit ®dexepanuu B CTPOroM COOTBETCTBUH C
KOPPECTIOHINPYIOIIMMH HOPMaMH TPaKIaHCKO-TIPAaBOBOTO XapaKTepa, YTO TO3BOJISIET TOBOPHUTH 00

erJ'IOBHOﬁ OTBETCTBECHHOCTH TOJIBKO 3a JIGP'ICTBI/ISI, HaIpaBJICHHBIC HA CUCTECMATHUYCCKOC BBIYUTAHUC
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npuObUIH (HEKOTOpPbhlE BO3MOXKHOCTH; - XOTsI Obl OJIHA CJAEJKa, NMpeAyCcMaTpUBaIOIas MOBTOPHYIO
HIpUOBLIB).

Copepxanne crateu 171 YK P® o00s3aH0 n0Kka3aTh 1LI€Jb HAaMEPEHUS: CHUCTEMATHYECKU
MOJIy4aTh MPHUOBLIb B BUJIE PA3HUIBI MEXAY AOXOJaMH U pacXoJaMH, a TaK)Ke HaIU4ue JOXO0J0B OT
HE3aKOHHOM N1eATeNbHOCTH WK ()aKT BOSHUKHOBEHHUS IMOCIEICTBUI B BUIE NMPUUMHEHUS TIKKOTO
Bpe/ia rpakaHam, OpraHu3aiusM | rocyaapctsy [3, €.23].

3aK0H HE COACPKHUT HUKAKMX YKAa3aHWH OTHOCHUTEILHO TOTO, KaKOW MOXET OBITh HAaHECEH
yiiepd OT HE3aKOHHOW JesTeNIbHOCTH (TmpeArnpuHuMaTenbeTBa). Kak chpaBeqiMBO OTMETHI
layxmaH, TOCKOJIBKY yIIepO, MNPUUYMHEHHBIH HE3aKOHHBIM  MIPEIIPUHUMATEILCTBOM B
3aKOHOJATEIbCTBE, HE OMpPE/ENICH HU KOJIMYECTBEHHO, HU KaYeCTBEHHO, TIOKA B KAKIOM JIEJIe €CTh
MPU3HAK OIICHKH, YCTAHOBJICHHBIN CYy/JOM Ha OCHOBAaHWH aHAJIN3a U OIICHKH BCEX OOCTOSTEILCTB.

[IpennoxxeHHass TPaKTOBKA CYUTAETCS PACIIMPAIONICH: CUUTAETCS, YTO MOCATaTelIbCTBO Ha
KHU3Hb, 3JJ0POBbE U UMYIIECTBO SIBISIOTCS CAaMOCTOSITEILHBIMU 00beKTaMu mpecTymieHus. CtaThbs
171 YK P® Oyner HEmosHOW W, CIIEAOBATENLHO, JOXKHON MpU HAaHECEHUH yiiepOa yKazaHHBIM
00BEKTaM, TIOCKOJIBKY TIEPCUUCIICHHBIE OOBEKTHl HE SIBJISIFOTCS TMPU3HAKAMH HE3aKOHHOTO
MpeaNPUHUMATEIbCTBA U, COOTBETCTBEHHO, HE MOT'YT HAMTH CBOETO OTPAKEHHUS B KBATU(DUKAIIIH.

[TosToMy mnpaBUIBHBIA XapakTep HE3aKOHHOTO MpeIlpUHUMATEIbCTBA TpebdyeT, dYTOoObI
CyIneOHBIN IPUCTAB UMEJ YeTKOE MPEJICTABICHHE O TOM, YTO TaKOE MPEIIPHUHUMATEIHCTBO, KAKOBBI
€ro Ba)KHBIC OCOOCHHOCTH M KaK OHHU TPOSBIIFOTCS KAaK 4YacTh YrOJIOBHOTO 3aKOHOIATEILCTBA.
Hopma Yronosnoro konekca Poccuiickoit denepanuu, npeagycmorpenHas cr. 171 He oTBevana Ha
HEKOTOpBIE BOIPOCHI HIIM HEJOCTATOYHO OCBEHIAId WX B WHCTPYKLHH, MPEIOCTaBIECHHAS

I'enepanbHoOlt accambieeit Bepxosuoro cyma PO.
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